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TOWN OF HILLSBORO BEACH V. CITY OF BOCA RATON AND DEPARTMENT OF 
ENVIRONMENTAL PROTECTION 

 
Town of Hillsboro Beach v. City of Boca Raton and Department of Environmental Protection, 
OGC Case No. 17-0078 and DOAH Case No. 17-2201.  Final Order dated January 30, 2018 (Not 
appealed). 
 
FDEP Final Order and DOAH Recommended Order can be viewed at: : 
https://www.doah.state.fl.us/ROS/2017/17002201_282_01302018_18111731_e.pdf   
 
FDEP issued a proposed Permit Modification to the Joint Coastal Permit for the North Boca 
Raton Beach Nourishment project to allow the City of Boca Raton (“City”) to dredge 70,000 
cubic yards of sand from the Boca Raton inlet ebb shoal to place on beaches north of the inlet. 
The City has beaches south of the inlet, followed by the City of Deerfield Beach, and then the 
Town of Hillsboro Beach immediately south of Deerfield Beach. All of these areas have been the 
subject of beach nourishment permits under this and other FDEP permits.  
 
The Town of Hillsboro Beach (“Town”) filed a petition contesting the issuance of the permit 
modification to the City.  The Town alleged in its petition that the modification would 1) be 
inconsistent with the Strategic Beach Management Plan (“SBMP”) and the Boca Raton Inlet 
Management Plan (“IMP”); 2) cause adverse impacts to the Town’s beaches; 3) could cause 
cumulative impacts if future ebb shoal dredge approvals are issued; 4) would be contrary to the 
provisions of Rule 62B-41.005 regarding net positive benefit and public interest.  
 
Site Background:   
 

• Long-term beach nourishment projects within the City are managed through three 
permits: the permit for the North Boca Raton project authorized the City nourish 2.8 
miles of beach north of the inlet using sand from offshore borrow areas; the Boca Raton 
Sand Bypassing permit authorizes the City to periodically dredge sand from the inlet and 
place it on the City’s beaches south of the inlet; The South Boca Raton Beach 
Nourishment Project allows the City to periodically dredge sand from the ebb shoal and 
place it on the City’s beaches south of the inlet.  

• The Department’s SBMP incorporates the Boca Raton IMP which was approved in 1997.  
The IMP and the revised SBMP call for a minimum of 83,000 cubic yards of sand per year 
as an annual average, to be placed on beaches south the inlet to account for the inlet’s 
impact on southerly drift.  

• The ebb shoal is subject to continuous accretion and requires periodic dredging to 
maintain safe navigation in the channel.  At the time of the application, the ebb shoal 
was very much in need of dredging.  

• The template for the South Boca Raton Beach Nourishment Project was full and could 
not receive more sand without risking damage to the nearshore hard bottom 
community. The City needed to dredge the sand and place it north of the inlet, which 

https://www.doah.state.fl.us/ROS/2017/17002201_282_01302018_18111731_e.pdf
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required the modification to the North Beach project permit that only authorized an 
offshore borrow site. 
 

Key Findings 
 
The SBMP and IMP:   Because the SBMP and the City’s IMP referred to “nourishment of 
downdrift beaches using the inlet ebb shoal as a borrow source” the Town claimed that these 
provisions prohibited the use of sand from the ebb shoal for nourishment of the “updrift” 
beaches north of the inlet.  However, FDEP found this interpretation to be too restrictive.  FDEP 
had previously allowed the placement of sand from the ebb shoal north of the inlet in 2006 and 
had found that to be consistent with the IMP.  Subsequently, the updated SBMP added a 
reference to that project.  
 

• The SBMP states that nothing in the SBMP precludes the evaluation of alternatives 
consistent with Chapter 161, Florida Statutes.  

• The City has been exceeding the average annual bypass goal of 83,000 cy per year, and 
the goal was based on a sediment budget that examined natural and artificial sand 
movement.  Beach profile monitoring has shown a net volume of accumulation south of 
the inlet.  

• Both the Recommended Order and the Final Order made factual findings that the 
modification is reasonable under the IMP and consistent with the SBMP and IMP.  

 
The Legal Effect of the SBMP and IMP on Permitting:  Despite making the Findings of Fact of 
consistency referenced above, in the Recommended Order (“RO”) the Administrative Law Judge 
(“ALJ”) reached the Conclusion of Law that the Department could not require consistency with 
the SBMP and the IMP in making permit determinations since neither document had been 
adopted as a rule pursuant to Chapter 120, Florida Statutes.  The ALJ made these legal 
conclusions absent an argument to that effect from the parties and absent a challenge to those 
documents as unadopted rules.   Additionally, the legal conclusions were made despite the fact 
that the Department requires consistency with the SBMP and adopted IMP pursuant to rule 
62B-41.008(13)(b) F.A.C. for a joint coastal permit application.  
 
No Department rule adopts the SBMP or an IMP by reference. The ALJ went on to note that 
section 120.57 F.S. of the Administrative Procedure Act prohibits an agency or an ALJ from 
basing agency action determining the substantial interest of party on an unadopted rule.  The 
ALJ therefore found that requiring consistency with the SBMP and IMP could not apply in this 
permitting proceeding.  
 
However, in the adoption of its Final Order, the Department considered the Exception filed by 
the Town to the ALJ’s conclusions of law regarding the IMP and the SBMP as unadopted rules, 
granted the Town’s Exception, and rejected these conclusions of law. FDEP noted in its Final 
Order that no unadopted rule challenge had been filed, nor had the issue been listed in the 
Prehearing Stipulation which governs the issues to be decided at the Final Hearing. 
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Consequently, and based on case citations, FDEP ruled that the issue of the legal status of the 
SBMP and IMP was not before the ALJ for consideration. The Department found these 
conclusions of law to be unnecessary to the outcome of the case, as the ALJ had also made fact 
findings that the permit modification was consistent with the SBMP and IMP apart from the 
unadopted rule legal issue.  
 
Adverse Impacts:  The Town alleged that placing sand from the ebb shoal on the north City 
beach would reduce the volume of sand reaching the Town’s beaches, causing adverse impacts 
to the Town and would also reduce the amount of sand available for natural bypassing. 

• The Order found that 1) sand from the ebb shoal placed on the north beach is still in the 
shoreline system and contributes to downdrift; 2) the ebb shoal grows rapidly; 3) the 
one-time removal of 70,000 cy. from the shoal will not prevent the bypassing of 83,000 
cy on an average annual basis; 4) the South Boca Raton Beach template is full; 5) the 
placement of the 70,000 cy on the North Boca Raton Beach would not cause an adverse 
effect to the Town’s beach south of South Boca Raton Beach and Deerfield Beach. 

Compliance with Rule 62B-41.005, F.A.C. and Public Interest Requirements:  The Final Order 
found that:  

• The application would have a net positive benefit on the coastal system;  

• The previous use of the ebb shoal to nourish both north and south of the inlet provided 
reasonable assurances that that shoal would quickly refill and that there would be no 
adverse effects on the Town; 

• The project met the public interest requirements of s. 373.414, Florida Statutes, 
especially with regard to navigation safety. 

The Department’s Final Order ordered the issuance of the permit, but modified the 
Recommended Order to remove the ALJ’s legal conclusion that consistency with the SBMP and 
IMP, as unadopted rules, was not required.  In making this ruling, the Department has left open 
the question of whether the SBMP and/or IMP should be adopted as rules in order for FDEP to 
require consistency as contemplated by Chapter 161, F.S. and Chapter 62B-41, F.A.C.  
 

THE LIDO KEY BEACH NOURISHMENT CASE  
 
The Siesta Key Association of Sarasota, Inc., et al and  Save our Siesta Sands 2, Inc., et al v. City 
of Sarasota; U.S. Army Corps of Engineers; Department of Environmental Protection; the Board 
of Trustees of the Internal Improvement Trust Fund, Respondents, and Lido Key Residents 
Association, Inc. Intervenor,  OGC Case Nos. 16-15-1 and 17-0010, DOAH Case Nos. 17-1449 and 
17-1456  Consolidated Final Order dated June 18, 2018 (Not appealed). 
 
FDEP Final Order and DOAH Recommended Order can be viewed at: 
https://www.doah.state.fl.us/ROS/2017/17001449_282_06182018_15481605_e.pdf 
 

https://www.doah.state.fl.us/ROS/2017/17001449_282_06182018_15481605_e.pdf
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Case Background: These cases were consolidated and challenged the FDEP’s 2016 Notice of 
Intent to issue a Consolidated Joint Coastal Permit to the City of Sarasota and to the Army 
Corps to renourish Lido Key with sand from Big Sarasota Pass and its ebb shoal.  
 
The proposed Consolidated Joint Coastal Permit allowed issuance of the permit and sovereign 
submerged lands approvals for the dredging of the ebb shoal in Big Pass, Sarasota County, to 
provide sand fill to renourish part of Lido Key to the north and to construct two permeable 
groins at the south end of Lido Key.  
 
Two Siesta Key citizens groups and several individuals from Siesta Key filed petitions challenging 
the issuance of the joint coastal permit to the City and the Corps based on the use of the ebb 
shoal as a borrow site, as Big Pass and its shoal had never been dredged.  The Petitioners that 
the project would be contrary to the public interest, would adversely affect fish and wildlife, 
navigation, seagrasses and endangered species, and mainly alleged that the dredging of the 
cuts in the shoal would increase wave energy to Siesta Key causing erosion of Siesta Key’s 
beaches.  
 
This case is also significant due to the Army Corps’ decision to enter a limited appearance to 
participate in the case for the limited purpose of obtaining water quality certification pursuant 
to Section 401 of the federal Clean Water Act and for concurrence with its consistency 
determination pursuant to Section 307 of the Coastal Zone Management Act.  Indeed, the Army 
Corps presented expert witnesses who testified extensively regarding the Corps’ sediment 
transport budget, the use of the Corps’ two-dimensional CMS model, and its review of fish and 
wildlife impacts and the consistency process.  
 
Lido Key is a manmade barrier island constructed in the 1920’s located in Sarasota County in 
the Gulf of Mexico that is bounded on the north by New Pass between Lido and Longboat Key, 
and on the south by Big Pass which separates Lido Key from Siesta Key. Lido has a developed 
and highly erosive shoreline that has been periodically nourished with borrow from New Pass 
by the City and the Corps since 1964.  2.4 miles of Lido’s 2.6 mile shoreline remain designated 
as critically eroded.  
 
The Big Sarasota Pass ebb shoal has been growing due to the northerly renourishment projects 
for Longboat and Lido Keys with local transport and drift patterns.  Much of Siesta Key’s 
beaches south of Big Pass have experienced substantial accretion in large areas as a result. 
 
Due to the lack of sufficient suitable borrow material in an economically available offshore 
location, the ebb shoal was chosen by the Corps as the borrow location for the project based on 
prior inlet management plan studies and studies conducted by the Corps.  The three dredge 
cuts in the Pass were designed to follow a flood marginal channel and to refill with ebb shoal 
growth over time.  The Army Corps used a version of the CMS sediment transport model it had 
developed to design the cuts and predict sediment transport, which was challenged by the 
Petitioners. 
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In addition to sand placement on Lido Key, the permit allows for the construction of two semi-
permeable rubble mound groins at the southern end of the Key to stabilize the beach and to 
lengthen the time between renourishment events.   
 
The Petitioners also claimed that the dredge cut locations contained seagrasses that were close 
to spawning areas for spotted seatrout and that the dredging would adversely affect fish and 
wildlife.  Sparse seagrasses were observed in some cut areas during the study for the 
application, and an offsite seagrass mitigation area in the same drainage basin was proposed 
and accepted by FDEP as mitigation. 
 
Numerous expert witnesses presented testimony in the case, including a number of coastal 
engineers, hydrographic engineers, coastal geologists and biologists.  
 

Key Findings 
 
Ebb Shoal Equilibrium:  The Big Pass ebb shoal had a substantially greater volume than its 
predicted equilibrium volume; the proposed dredging was less than 6% of its volume, and the 
use of the shoal as borrow was supported. 
 
The Use of the CMS Sediment Transport Model: The Corps used a combined hydrodynamic and 
sediment transport model called the Coastal Modeling System Version 4 (CMS) to analyze 
probable effects of the project.  The model was also used to predict transport based on 
alternative designs for the borrow cuts. CMS is a two dimensional model that was developed to 
represent tidal inlet processes and model morphological trends.   
 

• The Final Order found that the model had been properly calibrated using LIDAR data 
from 2004, despite the Petitioners’ expert’s testimony that his analysis of the LIDAR 
data when compared to the model did not produce the same degree of correlation; 
however, the use of the sediment transport model is a recent tool that assists in the 
decision making process but does not replace other information.  The Order found that 
the model has not advanced to the point that allows it to predict with precision the 
topography of the sea floor at thousands of LIDAR points in a limited area as the 
Petitioners insisted was necessary.  

• The CMS model replicated known features of the Pass and ebb shoal and was sufficient 
to demonstrate the effects of alternative borrow areas in the Pass on sediment 
transport to Siesta Key, and combined with other data was sufficient to show that the 
proposed dredging and nourishment would not cause significant adverse effects to 
Siesta Key. 

 
Wave Energy: Petitioners claimed that dredging the shoal would reduce the “buffer” effect of 
the shoal on Siesta Key and increase erosional wave energy on the Key, but they did not 
perform any studies. The Order found that the small percentage of dredge volume would not 
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reduce the shoal’s protective effect on Siesta Key and the Petitioners’ arguments were not 
persuasive. 
 
Fish and Wildlife: While the Petitioners did not perform studies or make any persuasive case 
regarding alleged impacts to fish and wildlife generally, their fisheries expert testified that he 
had identified spotted seatrout spawning areas in some locations in and near the Pass, and that 
the nearby seagrass areas are used by post-larval seatrout for refuge. Based on his testimony, 
the Order found that these spawning sites are not common and are used repeatedly by the 
spotted seatrout. Impacts to fishing, apart from endangered and threatened species, is one of 
the public interest considerations for Environmental Resource Permits in s. 373.414, Florida 
Statutes. 
 

• Although the offsite seagrass mitigation site is appropriate mitigation for the expected 
impacts to any seagrasses in the Pass, the Order found that it did not mitigate for the 
potential impacts to spotted seatrout post-larvae using seagrass areas at the eastern 
edge of Cut C in the Pass.  

• The Order also found that Cut B in the Pass is a spotted seatrout spawning location.   

• The Order addressed these findings by preventing dredging in Cut B and in the 
easternmost area of Cut C from April to September during the spawning season. 

 
Design Modifications:  The Petitioners alleged throughout the case that the Applicants did not 
consider the use of offshore borrow areas in lieu of the ebb shoal and therefore did not 
consider practicable design modifications pursuant to s. 373.414, F.S. or Section 10.2.1 of the 
Applicants Handbook.  However, FDEP held that such modifications must be within the scope of 
the proposed project and not amount to a different project. This project was to use the ebb 
shoal and the Pass as the borrow area, not the offshore location, and the only design 
modifications to be considered for borrow locations were the alternative borrow locations 
within the ebb shoal and Big Pass, which the Corps had done. 
 
Coastal Zone Consistency:  The Petitioners also claimed that the project was not consistent with 
Sarasota County’s Comprehensive Plan and therefore did not qualify for consistency with the 
Florida Coastal Zone Management Program.  However, the County never made any such claim, 
and the Order found that the consistency review process had been properly carried out by the 
FDEP’s State Clearinghouse.  
 
Permitted Dredge Volume: Finally, there was an issue as to the total dredge volume to be 
authorized in the permit, as the cuts shown in the plans included 1.732 million cubic yards of 
material, but the Corps’ numerical modeling only assumed the removal of 1.3 million cubic 
yards. Therefore, the Order found that only the 1.3 million cubic yards had been reviewed and 
would be authorized for removal.  
 
The Final Order issued June 18, 2018 ordered the granting of the Consolidated Joint Coastal 
Permit including the State Lands authorizations subject to the time restriction for dredging the 
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cut areas during the spotted seatrout spawning season and with the clarification that the 
Permit only allows the removal of up to 1.3 million cubic yards of sand.  The Order was not 
appealed by the Petitioners. 
 

CITY OF TREASURE ISLAND v. TAHITIAN TREASURE ISLAND, LLC ET AL 
 

City of Treasure Island, Appellant v. Tahitian Treasure Island, LLC, Page Terrace Motel, Inc. 
Caidan Enterprises, LLC, David King, Arthur Czyszcon and Kevin McInerney, Appellees, Fla. 2nd 
DCA, Case No. 2D14-5406, October 27, 2017 
 
This was an appellate decision arising from a Pinellas County Circuit Court case where hoteliers 
on Treasure Island beach had sued the City for an injunction and declaratory judgement that 
the City’s use of the open unvegetated beach area for vehicular access and parking for special 
City-hosted beach events constituted vehicular traffic on the beach prohibited under s. 
161.58(2), Florida Statutes.  
 
Circuit Court Decision:  The Circuit Court had held that the movement of any vehicles on the 
beach for these events constitutes “vehicular traffic” prohibited by the statute, and 
permanently enjoined the City from hosting or allowing any parking and driving on the City’s 
beach. The Court also declared the City’s Ordinance relating to vehicular traffic on the beach to 
be invalid to the extent that it conflicts with s. 161.58, F.S.   
 
Appeal: The City appealed the decision to the Second District Court of Appeal, which affirmed in 
part, reversed in part, and remanded the Circuit Court’s decision for further findings consistent 
with the District Court’s Opinion. In reaching its opinion, the DCA interpreted s. 161.58 F.S. 
prohibiting vehicular beach traffic in a way to be consistent with Part I of Chapter 161, where 
Coastal Construction Control Line permits (“CCCL”) allow or require vehicular movement on the 
beach for CCCL permits.  
 
Background: The City had been hosting and allowing temporary civic events on the City’s beach, 
including carnivals, car shows, music festivals and fireworks displays pursuant to CCCL permits 
issued by FDEP under s. 161.053, Florida Statutes.  The City had limited upland parking and had 
also been allowing an open sandy portion of the beach to be used for public parking during 
some of these events, with a managed access way running between the dunes from paved 
parking areas to the flat, unvegetated sandy beach parking location. The beach area used for 
the events and public parking is unusually wide, from 800 to 900 feet wide from the water line 
to the paved City walkway near the upland structures and roadway.  The beach parking and 
event areas were partially seaward of the hoteliers who brought suit. 
 
The City also allowed vehicles performing functions related to the events to drive and park on 
the beach, such as food vendors, trucks hauling carnival rides or temporary staging, and the 
movement of seating, tents and supplies for the events.    
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In applying for the FDEP CCCL permits for these events, the City included a site plan for the 
events that showed the event locations, staging and construction areas, and the public parking 
area; when FDEP approved these event permits including construction traffic, the permits 
included standard language that required compliance with s. 161.58, F.S.  
 
Section 161.58(2) Florida Statutes, Vehicular Traffic, provides as follows:  
 
(2) Vehicular traffic, except that which is necessary for cleanup, repair, or public safety, or for 
the purpose of maintaining existing licensed and permitted traditional commercial fishing 
activities or existing authorized public accessways, is prohibited on coastal beaches except 
where a local government with jurisdiction over a coastal beach or portions of a coastal beach 
has: 
(a) Authorized such traffic, by at least a three-fifths vote of its governing body, on all or 
portions of the beaches under its jurisdiction prior to the effective date of this act; and 
(b) Determined, by October 1, 1989, in accordance with the rules of the department, that less 
than 50 percent of the peak user demand for off-beach parking is available. However, the 
requirements and department rulemaking authority provided in this paragraph shall not apply 
to counties that have adopted, prior to January 1, 1988, unified countywide beach regulations 
pursuant to a county home rule charter. 
 
The City Ordinance: 
 
The City had adopted its Ordinance in 2003 prohibiting vehicular traffic on the beach except for 
certain purposes, well after the statutory deadline of 1989 for generally allowing driving on the 
beach. The City’s Ordinance allowed vehicular access and movement on the beach for the usual 
governmental duties of cleanup, police and emergency response, beach maintenance, structure 
repair, and dune restoration.  The Ordinance also allowed driving on the beach for participants 
and support staff for set-up and break-down of special events.  
 
The City believed that this ordinance allowed the use of the open, sandy beach area for public 
parking for these events as well as traffic to stage the events themselves, and did not consider 
the use of this to be “vehicular traffic” or driving on the beach.   
 
The DCA Opinion 
 
The Meaning of “Vehicular Traffic”: The City argued on appeal that the use of the open, non-
vegetated sandy beach area away from the dunes for event parking did not constitute 
“vehicular traffic”, which it characterized as “Daytona Beach-style driving” on the beach and 
that it was not prohibited under s. 161.58(2) F.S.  In its review of this argument, the DCA relied 
to some extent on dictionary definitions of the term “vehicular traffic”, and reached the 
conclusion that the term could mean any movement of a vehicle, or the movement of a vehicle 
as in a public thoroughfare, and that the statute was ambiguous since it did not specify which it 
meant.  
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This was problematic since Part I of Chapter 161 regulates activities on the beach, such as 
construction or events, which require vehicular movement in order to transport and deliver 
construction materials, sand, food, and event equipment, and the legislature did not include an 
exception for permitted activities in its vehicular traffic ban in s. 161.58 in Part III.  Therefore, 
the DCA had to reconcile the Department’s permitting authority with the traffic prohibition to 
resolve this ambiguity. 
 
The DCA found that it must construe s.161.58 in a manner that does not eliminate FDEP’s 
authority to issue construction and event permits on the beach under s.161.053, noting that 
Part I of Chapter 161 predated Part III where s. 161.58 is found.  
 
The DCA therefore interpreted “vehicular traffic” to mean the movement of vehicles as along a 
public road or thoroughfare to be consistent with s. 161.58 as opposed to any movement of 
vehicles, in order to allow for permitted activities and access. The Court found that banning any 
movement of vehicles on the beach as stated in the lower court’s order would be inconsistent 
with the Department’s permitting authority under Part I of Chapter 161.  Based on this 
conclusion, the DCA reversed the Circuit Court’s holding that s. 161.58, F.S. bans all vehicular 
parking and driving” on the beach.  
 
However, the DCA determined that the City’s operation of the public parking area which 
required the use of access pathways was regulated as though these were public ways or streets.  
Therefore the access and use of the public parking did amount to prohibited vehicular traffic 
under the statue.  
 
The DCA specifically held that the driving and parking of vehicles and trucks across the beach 
for construction activities, to set up events, provide staging and food trucks, and to deliver and 
operate carnival and other equipment was parking and driving that did not involve the use of 
the beach as a public highway and was not prohibited under the statute.  
 
Holding: The DCA therefore found that the injunction against parking and driving on the beach 
issued by the Circuit Court was overly and unnecessarily broad and remanded the case to the 
Circuit Court to enter an order consistent with the DCA’s opinion.  This holding applied to both 
the injunctive relief and to the validity of the Ordinance.   Since this opinion was entered, the 
Circuit Court has reconsidered the case at least twice on remand and has, so far, entered at 
least two subsequent Revised Final Orders, one of which is entitled “Corrected”. It is expected 
that other motions or actions may yet be filed at the circuit or appellate level.  The Sixth Judicial 
Circuit Court Case No. in Pinellas County is 13-011287-CI. 
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